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For many reasons, concluding TPP would end up being a costly mistake. Economically it does
not make much sense. The two communities have very little in terms of synergies — and very few
prospects of finding them in the foreseeable future. The needs of developing countries would be
much better served by concluding the WTO Doha Development Round!

Furthermore, the architects of the post-World War |1 trade régime sought to de-geo-politicize
trade. It is probably impossible to do so completely. TPP, however, is highly geopolitical and
highly geopolitically divisive.

Both communities, ASEAN and the Pacific Alliance, should continue to focus on solidifying
their intra-regional institutions and ties, rather than seeking to expand to inter-regional, let alone
inter-continental, dimensions! That is, as things currently stand, a bridge far too far and a
distraction from more immediate priorities. In the jargon of the profession, TPP would definitely
feature among the “stumbling blocks”, not building blocks, to greater global economic
integration, peace, equity and prosperity.
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Dallas Buyers Club judgment: Trans-Pacific
Partnership could be worse news for online
pirates

April 12, 2015

Michaela Whitbourn

Legal Affairs and Investigations reporter

Village says it won't hunt down illicit downloaders individually like the producers of Dallas
Buyers Club.

A trade pact being negotiated in secret may create new criminal sanctions for illicit downloading
of films and TV shows, ratcheting up the pressure on online pirates following a legal battle over
Hollywood blockbuster Dallas Buyers Club.

The Federal Court ruled on Tuesday that internet service providers including iiNet should hand
over to a US film studio the names and addresses of 4726 customers who allegedly shared
pirated copies of the Oscar-winning film about blackmarket deals.

But the case, which could result in online pirates paying damages rather than facing criminal
prosecution, is just one front in a much bigger global war against online piracy spearheaded by
Hollywood studios.

The US and Japan are leading negotiations behind closed doors with Australia and nine other
Pacific Rim countries over the Trans-Pacific Partnership Agreement (TPP), a proposed free trade
and investment pact that is likely to require criminal penalties for some forms of copyright
infringement.

"The strategy of the US is to expand criminal offences for copyright law and trademark law,"
said intellectual property expert Matthew Rimmer, an associate professor at the Australian
National University.

"I think the reason why the Dallas Buyers Club dispute has attracted such controversy is that it
really taps into these larger rolling policy efforts to have tougher, stronger copyright protection
in the online environment.”

The terms of the TPP will not be made public until a deal has been struck between the 12
countries, which account for 40 per cent of the global economy. But a leaked draft of the
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intellectual property chapter, published by WikilLeaks in October last year, suggests a potential
expansion of the range of conduct that could result in criminal sanctions.

There are already criminal offences in the Australian Copyright Act, in addition to provisions
allowing rights holders to sue people who infringe their copyright for damages.

The Australia-US Free Trade Agreement, inked in 2004, created some new offences relating to
copyright infringement on a "commercial scale” — which is broadly defined and may catch
people sharing films online even when it is not a commercial activity. The maximum penalty is
five years in jail.

"That covered the kind of uploading scenario, so if you're sharing a movie online that's already
potentially criminal,” said associate professor Kimberlee Weatherall, an intellectual property
expert at the University of Sydney Law School.

The TPP may go a step further and extend criminal sanctions to private acts carried out for
"financial gain”, which "arguably covers downloading where you're avoiding paying for
something," she said.

The nature of file-sharing services such as BitTorrent means that most users are both uploading
and downloading content. But there are major hurdles to proving criminal infringement, which
means prosecutors are likely to focus their energies on people setting up websites offering
pirated films or other copyright works.

"I don't think the federal police are going to be bashing down file sharers' doors any time soon,"
said associate professor Weatherall, but "it's not OK to hold criminal liability over people's necks
like the sword of Damocles."”

The possibility of people being sued for copyright infringement could not be ruled out, although
"the idea is that it's a deterrent, it scares people. It gets a lot of publicity and then hopefully
people are put off".

As the TPP talks enter their final stretch, the telco industry has lodged a Copyright Code with the
Australian Communications and Media Authority which would create a streamlined scheme for
ISPs to hand over customers' details to film studios.

Sarah Agar, a policy and campaigns adviser at consumer group Choice who works on digital
issues, said this would create a "rubber-stamp situation” compared with the Dallas Buyers Club
case, where the ISPs fought the application and the court is supervising any legal letters sent to
consumers.

"I think it's important for consumers that we do see those sort of court processes," she said.
"There should be rigorous checks and balances before information is handed out on the basis of
unfounded allegations."
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Fact or Fiction: Does the Hatch-Wyden-Obama Trade
Promotion Authority Bill Protect U.S. Sovereignty
Over Domestic Policy?

April 20, 2015

by Sean M. Flynn, Associate Director, Program on Information Justice, and
Intellectual Property Professorial Lecturer in Residence, American University
Washington College of Law

The Trade Promotion Authority (TPA) bill that was released last week contains a
fascinating Section 8 on “Sovereignty.” The section appears intended to make all trade
agreements with the U.S. not binding to the extent that they contradict any provision of
U.S. law, current or future. If valid, the section would go a long way to calming fears in
this country that new trade agreements, like the old ones, could be used by corporations
or other countries to force the U.S. to alter domestic regulations. (See, for example,
analysis on how the leaked TPP text could enable challenges to intellectual property
limitations and exceptions like the U.S. fair use doctrine).

Here, I analyze Section 8’s promise using The Washington Post's “Fact or Fiction”
Pinocchio scale. For containing numerous blatantly misleading characterizations of
international law, including outright falsehoods concerning the ability of U.S. Congress
to determine when international law binds, I give the provision four Pinocchios.

Section 8 of the TPA bill states:

8. SOVEREIGNTY

(a) UNITED STATES LAW TO PREVAIL IN EVENT OF CONFLICT.—No provision of
any trade agreement entered into under section 3(b), nor the application of any such
provision to any person or circumstance, that is inconsistent with any law of the United
States, any State of the United States, or any locality of the United States shall have
effect.

(b) AMENDMENTS OR MODIFICATIONS OF UNITED STATES LAW.—No provision
of any trade agreement entered into under section 3(b) shall prevent the United States,
any State of the United States, or any locality of the United States from amending or
modifying any law of the United States, that State, or that locality (as the case may be).
(c) DISPUTE SETTLEMENT REPORTS.—Reports, including findings and
recommendations, issued by dispute settlement panels convened pursuant to any trade
agreement entered into under section 3(b) shall have no binding effect on the law of the
United States, the Government of the United States, or the law or government of any
State or locality of the United States.

Let’s take these in order. Section (a) is a repetition of the language in every free trade
implementation act that has passed congress since NAFTA. In technical detalil, it is
mostly literally true. International trade agreements, like most international treaties in
the U.S., are non-self-executing, meaning that they only become judicially cognizable as
U.S. law through domestic legislation implementing their mandates. Section (a) can be
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